IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG

Case No0.:0010652/2020

In the matter between:

PAN AFRICAN SHOPFITTERS (PTY) Applicant
LIMITED

and

EDCON LIMITED First Respondent

(Registration Number: 2007/003525/06)

PIERS MARSDEN Second Respondent
LANCE SCHAPIRO Third Respondent
THE COMPANIES AND INTELLECTUAL Fourth Respondent

PROPRIETIES COMMISSION

FILING SHEET

BE PLEASED TO TAKE NOTICE THAT the First to Third Respondents hereby present
their answering affidavit for the winding-up and setting aside applications for service and

filing.

Dated at SANDTON on this the 5" day of June 2020.



TO:

AND TO:

THE REGISTRAR

High Court
Johannesburg

EDWARD NATHAN SONNENBERGS
INCORPORATED

Per:

Attorneys for the First to Third Respondents

The MARC
Tower 1
129 Rivonia Road
Sandown
Sandton
2196
Tel: (011) 269 7600
(Ref: L Field / M Kekana /0475990)
Email: Ifield@ensafrica.com
: mkekana@ensafrica.com

IAN LEVITT ATTORNEYS

Attorneys for the Applicant

19™ Floor, Sandton City Office Towers
Cnr Rivonia and 5™ Street

Sandton

Tel: (011) 784 3310

Fax: (011) 784 3309

Ref: lan Levitt / MAT3046

Email: wikus@ianlevitt.co.za



IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG LOCAL DIVISION, JOHANNESBURG)

CASE NO: 0010652/2020

In the matter between:

PAN AFRICAN SHOPFITTERS (PTY) LIMITED Applicant
and
EDCON LIMITED (IN BUSINESS RESCUE) | First Respondent

(Registration Number: 2007/003525/06)

PIERS MARDSEN N.O. Second Respondent
LANCE SC!APIRO N.O. Third Respondent
THE COMPANIES AND INTELLECTUAL PROPERTY Fourth Respondent
COMMISSION

FIRST TO THIRD RESPONDENTS’ ANSWERING AFFIDAVIT

|, the undersigned,

LANCE SCHAPIRO,

do hereby make oath and state that:

1. | am an adult male practising as a business rescue practitioner at Matuson &
Associates (Pty) Limited at Building 2, Oxford & Glenhove, 114 Oxford Road,

Houghton Estate, Johannesburg. | am the third respondent herein.



The second respondent and | are cited herein in our capacities as the joint business

rescue practitioners (“the practitioners”) of the first respondent (“Edcon”).

The applicant (“Pan African”) issued two applications under the above case number,

namely:

3.1. for the winding-up of Edcon, to be heard in the ordinary course, which

application was issued on 4 May 2020 (“liquidation application”); and

3.2. todeclare that the resolution adopted by Edcon on 28 April 2020 to commence
business rescue proceedings is invalid, which application was issued on 17

May 2020 (“the setting aside application”).

| have discussed the applications with the second respondent, who supports our
opposition thereo, and a confirmatory affidavit wii! be filed as soon as reasonably
possible. In the interim, | attach hereto, marked “AA1”, an email from the second
respondent confirming the opposition to the applications and the contents of this

affidavit insofar as it relates to the business rescue of Edcon.

The facts deposed to in this affidavit fall within my personal knowledge, save where

otherwise stated or where the context indicates the contrary, and are true and correct.

Where | refer to information conveyed to me by others, | believe in the truth and
correctness of what was conveyed to me. In particular, | have consulted with
Gary Oertel, Letitia Field and Manchadi Kekana of Edward Nathan Sonnenbergs Inc.

(“ENS™). Their confirmatory affidavits will also be filed herein.

I have read the founding affidavits deposed to by Michael Blumenthal on behalf of

Pan African (“the founding affidavits”):

7.1, on 1 May 2020, in the winding-up application; and




10.

11.

12.

13.

14.

15.

7.2.  on 16 May 2020, in the setting aside application.

For ease of reference, | will make use herein of the same terms defined in the

founding affidavits.

This affidavit will deal with both the winding-up application and setting aside
application as they are brought under the same case number and the facts largely

overlap.

| do not intend to deal with the contents of the founding affidavits ad seriatim and any
particular allegation contained therein which is inconsistent with what is stated in this

affidavit is denied.

Both the ligquidation and setting aside applications are premature, misconceived and
seek to circumvent the provisions relating to business rescue proceedings in the

Companies Act, 71 of 2008 (as amended) (“Companies Act’).

On 28 April 2020, Edcon resolved to commence business rescue. On 29 April 2020,
the resolution and supporting documents were duly filed with the Companies and
Intellectual Properties Commission as contemplated in section 129 (3) of the
Companies Act. | attach hereto, marked “AA2", of copy of the resolution and

supporting documents.

On 4 May 2020, Pan African launched an application to liquidate Edcon in the

ordinary course,

On 17 May 2020, Pan African launched the setting aside application for hearing on

an urgent basis on 17 June 2020.

f~4 W




16.

17.

18.

19.

20.

Pan African is seeking to liquidate Edcon on the basis that it is unable to pay its debts
as contempiated in section 345 (1) (c¢) of the Companies Act, 61 of 1973

(“Old Companies Act”).

There is no debate that Edcon is financially distressed, unable to pay its debts as and
when they fall due and that this resuited in its board of directors resclving, on 28 April

2020, to commence business rescue proceedings.

On 5 May 2020, our attorneys, ENS, directed the e-mail to Pan African’s attorneys
which is attached to the settling aside application as annexure “FA4” and wherein it
was advised that the resolution for business rescue had been adopted on 28 April

2020. This is a date prior to the issuing of the liquidation application on 4 May 2020.

On 11 May 2020 Pan African’s attorneys, lan Levitt Attorneys, directed the email
which is attached as annexure “FA5” to the setting%side application. Therein, ENS
was informed that the resolution of the board of directors of Pan African to apply for
the liquidation of Edcon, was passed on 26 March 2020. It is contended that the Pan
African resolution initiated the liquidation proceedings, prior to the business rescue
resolution, which resulted therein that the latter resolution was purportedly

incompetent.
Section 129(2)(a) of the Companies Act provides as follows:

“(2) A resolution contemplated in subsection (1) -

(a) may not be adopted if liquidation proceedings have been initiated by or

against the company; and

(b) has no force or effect until it has been filed.”




21.

22.

23.

24,

25.

Simply put, Pan African contends that:

21.1. the liquidation proceedings of Edcon were initiated on the adoption of its (Pan
African’s) resolution on 26 March 2020 to institute the liquidation application;

and

21.2. the adoption of the resolution for business rescue by Edcon was

impermissible, by virtue of section 129 (2) (a) of the Companies Act.

Pan African places reliance for its proposition on a judgment of the Western Cape
Division of the High Court in Cape Town. The judgment is reported as Mouton v Park
2000 Development 11 (Pty) Limited & Others 2019 (6) SA 105 (WCC) (“Mouton™).
Therein, Sher J held that the legislature deliberately used the word “initiated’ rather
than the word “beginning’ or the word “cormmencement’ and that the legislature had

something else in mind than what is meant by the use of the latter terms in, for

instance, section 348 of the Old Companies Act. The judgment is dated 23 July 2019.

However, on 21 June 2019, this Court held that section 129 (2) (a) of the Companies
Act contemplates that the liquidation proceedings referred to therein be initiated by
service thereof on the debtor company. The judgement is reported as Tjeka Training
Matters (Ply) Ltd v KPPM Construction (Pty) Ltd and Others 2019 (6) SA 185 (GJ)

(“Tieka").

Pan African was advised on 5 May 2020 that Edcon had commenced business

rescue, as appears from annexure “FA4” to the setting aside application.

Despite having been advised of the business rescue proceedings, Pan African
contends that the liquidation application was duly instituted prior to the

commencement of the business rescue proceedings.




26. In response to “FA4”, Pan African remained steadfast in its view that the resolution
commencing business rescue was to be set aside as it was impermissibly resolved

after the liquidation application had been initiated.

27.  As will become evident from what is set out below, the applications are without merit

and would defeat the purpose of business rescue proceedings.
CIRCUMVENTING THE BUSINESS RESCUE PROCESS AND MORATORIUM

28. Pan African is impermissibly seeking to circumvent the provisions of the Companies

Act, in complete disregard of all other stakeholders, by way of the applications.

29. Moreover, Pan African has been advised of the business rescue process and was
informed that no section 133 consent has been provided to it to continue with the

application.

30. Despite being forewarned, Pan African advised Edcon that it will in fact be instituting
an application to set aside the adoption of the resolution of 28 April 2020 as contained

in “FA5” to the setting aside application.

31. Inaletter dated 15 May 2020, a copy of which is annexed hereto marked “AA3”, ENS

informed Pan African inter alia that:

“4,  As previously advised, our Client resolved to commence business rescue
proceedings on 28 Aprif 2020 and duly filed the commencement documents
with the Companies and Intellectual Properties Commission of South Africa
(‘the Commission”) on 28 April 2020 as contemplated in section 129 (3) of the
Companies Act, 71 of 2008, as amended (“the Act’).

5. You should be aware that in terms of section 133 of the Act, all legal or
enforcement action is prohibited unless the institution of proceedings or

enforcement action has been consented to by the business rescue



32.

33.

practitioner. Piers Marsden and Lance Schapiro were duly appointed as the
joint business rescue practitioners of our Client on 4 May 2020.

6. it is common cause that no consent has been requested by your client to the

joint business rescue practitioners as required in section 133 of the Act.

7. In light of the above, your client is hereby instructed to withdraw the liquidation
application as the section 133 moratorium is applicable and no consent will be

provided by the joint business rescue practitioners.

8. We further note that your client intends to institute an application to set aside
the business rescue proceedings of our Client and we hereby confirm that we
are authorised to accept setvice of the purported application on behalf of our
Client. Please be advised that the acceptance of service is without prejudice
to our Client’s rights and such acceptance does not constitute consent to the
institution of the application in terms of section 133 of the Act and we have
been instructed to inform you that the business rescue practitioners do not

consent to the institution of the application in terms of section 133 of the Act.

9. It is trite to record that should your client indeed persist with the institution of
an application to set aside the business rescue proceedings of our Client in
circumstances where we have made it clear to you that your application has
no prospects of success, the joint business rescue practitioners will seek a

costs order de bonis propiis.”

In response to “AA3”, Pan African served its setting aside application. It is evident
that the true purpose of that application is to circumvent the moratorium and
provisions of the Companies Act, because, on 11 May 2020, Pan African was again
notified in terms of section 129 (4) (a) of the Companies Act of the commencement
of business rescue proceedings and appointment of the practitioners (see annexure

FAZ to the setting aside application).

it is not suggested that the moratorium should be uplifted and the practitioners have

not consented to same.



STATUTORY PREFERENCE

34.

35.

36.

37.

38.

Pan African has brought the setting aside application with no cogent reasons being

advanced for the relief sought therein,

The setting aside application was preceded by the winding-up application, the latter

having been instituted due to non-payment by Edcon.

The applications are nothing more than an attempt by Pan African to obtain payment
of a pre-business rescue claim. Pan African should be in no better position than

Edcon’s other creditors, which are all subject to the business rescue process.
Pan African has fajled to establish a legal basis for, or entitlement to, the relief sought,

Pan African’s interest is of a commercial nature. So too, many other stakeholders
have a commercial interest in the business reséue of Edcon. Pan African cannot
circumvent the business rescue process and is not entitled to preferential treatment

in these circumstances.

REASONABLE PROSPECT OF RESCUING EDCON

39.

40.

The insistence to continye with the applications is an abuse of Court process and

devoid of any substance.

No information is provided to this Court as to why a liquidation is better than a
business rescue, instead the Court is merely informed that the adoption of a
resolution to launch a liquidation application is tantamount to the initiation of the
liquidation proceedings, within the meaning of section 129(2)(a) of the Companies

Act.



41,

42.

43.

44,

45,

46.

47.

of rescuing Edcon.

The purpose and appropriateness of the resolution placing Edcon in business rescue

is completely ignored by Pan African.

As set out above, what Pan African attempts to achieve is to receive payment of the

debts owed to it by Edcon, thereby circumventing the business rescue process.

The practitioners require the necessary breathing space to consider the information
and financial records of Edcon and to develop a plan for affected persons to consider

and vote upon.

On 18 May 2020, the first meeting of creditors, as contemplated in section 147 of the
Companies Act, was held by the practitioners and all affected persons were duly

advised at that meeting of the practitioners’ belief that there is a reasonable prospect

-

On 28 May 2020, a creditors’ committee meeting was held during which the
practitioners provided the committee with an update on Edcon's business rescue
proceedings and reiterated their view that Edcon was capable of being rescued in

terms of the Companies Act.

On 4 June 2020, another creditors’ committee meeting was held during which the
practitioners provided the committee with a further update on Edcon’s business
rescue proceedings and details relating to the proposal which will be incorporated

into the business rescue plan to rescue Edcon.

On 8 June 2020, the practitioners will publish the business rescue plan, which wil! set

out the proposal to rescue Edcon and the anticipated return to creditors.




48.

49,

50.

51.

52.

10

The practitioners confirm that:

48.1. there is a reasonable prospect of Edcon being rescued, as contemnplated in

Chapter 6 of the Companies Act;

48.2. the business rescue will result in a better return for all affected persons and
will balance the rights and interests of all stakeholders, as envisaged in

section 7(k) of the Companies Act; and

48.3. concurrent creditors would receive a dividend of zero cents in the Rand in a

liquidation.

The business rescue of Edcon is of national importance and tens of thousands of
individuals are affected by it. Edcon has over 23 000 employees alone. All of these
erhployment contracts would be immediaiely suspended on liquidation. The business
rescue process seeks to save as many jobs as possible and ensure the best possible

return for all of its creditors.

Neediess to say, affected persons of Edcon are relying on a positive outcome of the
business rescue process and the relief sought in the applications will detrimentally

prejudice affected persons and be disastrous.

The first to third respondents are advised that it is not necessary at this juncture to
deal with and set out facts in support of the initial conclusion that there is a reasonable
prospect for Edcon to be rescued. Those will be addressed in the business rescue

plan which will be published and presented to affected persons on 8 June 2020.

In paragraph 33 of the founding affidavit in the setting aside application reference is

made by Pan African to Edcon’s extensive assets. This is correct and confirms that

Find




53.

54.

55.

56.

11

there are extensive assets which can be considered in developing a business rescue

plan to rescue Edcon.

In paragraph 35 of the founding affidavit in the setting aside application, Pan African
contends that creditors would be better served if Edcon is placed in liquidation as, by
way of example, the proceeds of the disposal of its assets would be available for
creditors rather than “be frittered away in the funding of ongoing costs in the running

of [Edcon’s] extensive businesses’.

No facts are placed before the Court that the assets will be “frittered away’ and it is
not suggested that the practitioners will act in any manner contrary to what is

contemplated and required by the Companies Act.

Pan African’s contentions fail to take into account that any stock sold by Edcon during

the business rescue will be to the advantage of affected persons and will assist with

generating further proceeds. These proceeds are used inter alia to purchase further
stock which, in turn, generates further proceeds in the business rescue for the benefit
of affected persons. Moreover, Edcon’s business is not simply comprised of stock,
but also a business consisting of divisions, brands and tens of thousands of

employees, all being better dealt with in a business rescue.

Accordingly, Pan African has not set out any primary facts from which it can be
determined that ligquidation would be better suited than the statutorily preferred

business rescue process.

CONCLUSION

57.

It is respectiully submitted that the applications should be dismissed with costs,

including those consequent upon the employment of two counsel.
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LAANCE SCHAPIRO

| certify that:

the Deponent acknowledged to me that :

a. He knows and understands the contents of this declaration;

b. He has no objection to taking the prescribed oath;

¢. He considers the prescribed oath to be binding on his conscience.

the Deponent thereafter uttered the words, "I swear that the contents of this
declaration are true, sa help me God".

the Deponent signed this declaration in my presence at the address set out

hereunder on 5 June 2020.
IO A

C@_L,Q,b ‘\3‘ SG]\’

COMMISSIONER OF DATHS




Manchadi Kekana

IIAA1 "

Subject; FW; Edcon / Pan African applications

-—-—--— Forwarded message -----—-—

From: "Piers marsden" <pmarsden@matusonassociates.co.za>
Date: Fri, Jun 5, 2020 at 11:51 AM +0200

Subject: Re: Edcon / Pan African applications

To: "Lance Schapiro" <|schapiro@matusonassociates.co.za>

Hi Lance
I am very much in support of this.
Please proceed.

Regards
Piers

From: Lance Schapiro <jschapirc@matusonassociates.co.za>
Date: Friday, June 5, 2020 at 3:55 AM

To: Piers Marsden <gmarsden@matusonassociates co.za>
Sukiect: Edcon / Pan African applications

Dear Piers

| refer to the applications instituted by Pan African Shopfitters (Pty) Limited and our discussions in regard to

same.

Please see attached hereto the answering affidavit to both applications.

Please confirm that you suppert the our opposition to the applications and the and the contents of the answering

affidavit insofar as it relates to the business rescue of Edcon.

t will thereafter depose to the affidavit and attach your confirmation.

Regards
Lance



Companies and Intellectual Property Commission

Repubiic of South Africa

// Form CoR 123.1 \

Abaut this Form

< w - Thig form Is issved i tems -
of section 129 and 131 of
thw Companies Act, 2008,
and Reguiation 123 of the
g;r;wuu Reguiztions,

« A company resolution o
commites husiness rescug
proceadngs has no foncd of
effect uriil & has been fled
with this notice.

» Thie notice must be
published o every affscted
parson within 5 business
days alter-

{8) It has been fled, in he
casa of a resohution; or. .

(b} The tale of the cour
prder, insuch 3 case.

« U ths Nolice s jsusd
{oliowing 3 board resoliion-

{a}. The cornpany must appoint .
a business  restue
praciitionsr wilh § business
days after fing this notics -
and

) Any affected person may
Bpoly to a court in lerms of
zeclion 130 for an order
setting askie the resolution,

¢ The lee for Giing tis notice
8RO

Contacting the
Commission

The Cotrpanies and Intaliactial
Propesty Commission of Sauth Alica

Fostal Address

PO Bex 429

Pretoeia

DoD1

Fepublic of South Africa
Tel: GB6 10 2472

Notice of Beginning of Business Rescue Proceedings

Date: 28 APRIL 2020
Cuslomer Code; _ CNFOOH
Concamng

‘Name and _Registration Number of

IIAA2"

Name;_EDCON LIMITED
Registration No:_ 2007/003525/06

The above namad company advises that business rescug proceadings have comsnenced
in terms of Chapler & of tha Companiles Act, a5 a result ol

@ The Board of the cormpany having adopted the attached resclulion in terms section
128, on 2B APRIL 2020

D A Court having made the attached order in lerms of soetion 131, on

In tarmsg of seclion 132 {1)(a), the company's busingss rescue proceedings commenced
on 29 APRIL 2020 - ' being the date &n which;

{ @ This notice was fied with the Commission.

D The court issued the attached order.

{Orly in the case of a company resolution}
in suppan of this Notice, the campany has altached a swom statement of the ralevant

Facis upon which the resolution was founded by a director represanting the Board.-

Hame and Title of
GRANT PA

n signing an behal! of the Company:
ON - DIRECTOR

N

Ly



RESOLUTION PASSED AT A MEETING OF THE BOARD
OF DIRECTORS OF
 EDCON LIMITED
(REGISTRATION NUMBER 2007/003525/06)
(“THE COMPANY")
HELD ON THE 28™ APRIL 2020 BY ROUND ROBIN

PRESENT.
Directors.

Gareth Penny, Grant Pattison, Rhidwaan Gasant,
Daphne Motsepe, ngel Palmer, Abigail Bisogno, M
Mthunzi

Kk

i

IT WAS RESOLVED THAT: 2] B2

Diigsr ';;:f,t"'.‘-;f:fsh
éi\hxfa g et g?

1. As the company is unable to pay sertdiﬁ-oh% debtsw:and;

as it appears to be reasonably unlikely that the

Company will be able to pay all of its debts as they

become due and payable within the immediately
ensuing six. months,  the Company is therefore

financially distressed within the meaning of Section 129

(1) (a) of the Companies Act 71 of 2008, as amended

(“the Act”). |

2. As there appears to be a reasonable prospect of rescuing

the Company in terms of Section 129 (1) (b) of the Act

- and/or if it not possible for the Company to so continue

_in existence, there exists a reasonable prospect that
Business Rescue Proceedings will result in a better
return for the Company's creditors or shareholders,
than would result from the immediate liquidation of the
Company, the Company should begin voluntary
business rescue proceedings in terms of Section 129 of
the Act.

3. GRANT MICHAEL PATTISON (identity number 710325
5765 088) in his capacity as a director and chief
- executive officer of the Company, be and is hereby
autharised to appoint one or more Business Rescue
Practitioners of the Company in terms of Section 129
(3) (b} of the Act and is further authorised to sign any
such documents required and which are ancillary to the

i
E
%
o
§
:




business rescue proceedings and to appoint attorneys
to lodge the application for voluntary business rescue
proceedings in terms of section 129 of the Act and to
lodge any dacuments required to give effect thereto.

Certified a true copy of the extracts of the minutes of the
meeting.

' G PATTISON

Director

G PENNY
Director

R GASANT
Director '

D MOTSEPE

Director /4 |
% ol e T

N PALMER = —~—

Director

A BISOGNO
Director

M MTHUNZI
Director




RESCLUTION PASSED AT A MEETING OF THE BOARD OF DIRECTORS OF
&EDCON LIMITED
{REGISTRATION NUMBER 2007/003525/06)
{"THE COMPANY")
HELD OM THE 28™ APRIL 2020 BY ROUND ROBIN

PRESENT:

Directors:

Gareth Penny, Grant Patiison, Rhldwitamrﬁasantf

'!)aphna Momepe; ngel Palmer, Abigall
Bisogno, M Mthuﬂzi

IT WAS RESOLVED THAT:

1. As the company is unab!é'ta pamﬂéiﬁ(_nf'}i’t%’a"éﬁiﬁnﬁ a5 it appears fo be reasonably
uniiiely that the Company will be able te pay all of its debts as they become due and payable
within the immedialely ensuing six months, the Company is therefore financially distressed
within the meaning of Seciion 129 {1} {a) of the Companies Act 71 of 2008, as amended (‘the

Act’).

2. As lheré appears to be a reasonable prospect of rescuing the Company in lerms of Séction_
128 (1) {(b) of the Act andfor if it net possibie for the Company to 50 continue in existence,
there exisls a reasonable prospect that Business Rescue Proceedings will result in a beatter
return for thé Company's creditors or sharehoiders, than would result from the immediate
liquidation of the Company, the Compeny should begin voluntary business rescue

proceedings in terms of Section 129 of the Act.

3 GRANT MICHAEL PATTISON (identity number 710325 5765 0B8) in his capacity as a
director and chief executive officer of the Company, be and is hereby authorised to appoint
one or more Business Rescua Practitioners of the Company in terms of Section 129 {3) (b)
of the Act and is further authorised to sign any such documents required and which are
ancillary 1o the business rescue procesdings and to appaint altorneys (o lodge the application
far voluntary business rescug proceedings in terms of section 129 of the Act and to lodge

any documents required 1o give effect thereto.



Carified a true copy of the extracts of the minules of the meeting.

Gpﬁcﬂ
Diredqr N/{'A P
La

G PENNY
Director

1

A

R GASANT
Director

D MOTSEPE
Director -

N PALMER
Direclor _

BORRIS &

A BISOGNO
Qirector

M MTHUNZE
Director -




- GPATTISON
Director

G PENNY
Diractor

R GASANT
Direct_or

D MOTSEPE -
Diractor_

N PALMER
Director

A BISOGNO
Director

M MTHUNZ]
Director

Scanned with CamScanner




RESOLUTION PASSED AT A MEETING OF THE BOARD OF DIRECTORS OF
EDCON LIMITED
(REGISTRATION NUMBER 2007/003525/086)
(“THE COMPANY")
HELD ON THE 28™ APRIL 2020 BY ROUND ROBIN

PRESENT:
Directors:

Gareth Penny, Grant Pattison, Rhidwaan Gasant, Daphne Motsepe, Nigel Palmer, Abigail
Bisogno, M Mthunzi

IT WAS RESOLVED THAT:

1. As the company is unable to pay certain of its debts and as it appears to be reasonably

uniikely that the Company will be able fo pay éll df its debts as they become due and payable

within the immediately ensuing six months, the f@gggﬁny_isihpjefore fnanma!ly distressed

within the meaning of Section 129 {1) {a) of the C:S"rﬁ“ﬁ‘iqigg ct:71 of 2008 as amended ("the

Act). | | 00 0429 f

Bl

COMPAN

2 As there appears to be a re‘asoriable prospect of reseliifg the Com anfr; Eﬁiﬁé’i‘m of Section
3 L.ompany:in.temsg

128 (1) (b) of the Act and/or if it not possible for the Company to so continue in existence,
there exists a reasonable prospect that Businass Rescue Proceedings will resuit in a better
return fpr the Company’s creditors or shareholders, than would result from the immediate
iiquid_a_tion of the Company, the Company should begin voluntary business rescue

proceedings in terms of Section 129 of the Act.

3. GRANT MICHAEL PATTISON (identity number 710325 5765 088) in his capacity as a

director and chief executive officer of Lhe Company, be and is hereby authorised to appoint

one or more Business Rescue Practitioners of the Company in terms of Section 129 {3) {b)
of the Act and is further authorised fo sign any such documents required and which are
ancillary to the business rescue proceedings and to appoint attorneys to lodge the application
for voluntary business rescus proceedings in termé of section 129 of the Act and to lodge

any documents required to give effect theralo.




Certified a true copy of the extracts of the minutes of the meeting.

1.

7
G PATTISON
Director

G PENNY
Birector

R GASANT
Director

D MOTSE?E'
Director

N PALMER
Directar

A BISOGNO
Director

M MTHUNZI
Director

s



RESOLUTION PASSED AT A MEETING OF THE BOARD OF DIRECTORS OF
EDCON LIMITED |
(REGISTRATION NUMBER 2007/003525/06)
(“THE COMPANY™)
HELD ON THE 28™ APRIL 2020 BY ROUND ROBIN

PRESENT:
Direclors:

Gareth Penny, Grant Pattison, Rhidwaan Gasant, Daphne Motsepe, Nigel Palmer, Abigail
Bisogno, M Mthunzi

IT WAS RESOLVED THAT:

1. As the company is unable to pay certain of its debts and as it appears to be reasonably
unlikely that the Company will be able to pay all of its debts as they become due and payable
within the immediately ensuing six months, the G re{:{;)\ any ﬁ!‘herefﬂte ﬂugnciafly_distressed

INTv

within the meaning of Section 129 (1) (a) of the Companies. Act?1 of 2008 as amended {“the
' i
Act’). o 2325_} B4 29

s Cﬁ)f E?"J\w;
2. As there appears to be a reasonable prospect of-nesclﬂhg_‘tha.cnmp_any mﬁterms of Section

129 (1} (b) of the Act andfor if it not possible for the Company to so continue in existence,
there exists a reasonable prospect that Business Rescue Proceedings will result in a better
return for the Company's creditors or sharsholders, than would result from the imfnedia(e
liquidation of the Company, the Company should begin voluntary business rescue

- proceedings in terms of Section 129 of the Act.

i GRANT MICHAEL PATTISON (identity number 710325 5765 088) in his capacity as a
director and chief executive officer of the Company, be and is hereby auth‘orised_ to appeint
one or more Business Rescue Practitioners of the Company in terms of Section 129 (3) (b}
of the Act and is further authorised to sign any such documents required and which are
ancillary to the business rescue proceedings and 1o appoint attorneys to lodge the application
for voluntary business rescue proceedings in terms of section 129 of the Act and to lodge

any documents required to give effect therato.

po



Certified a true copy of the extracts of the minutes of the meeting.

G PATTISON
Oirector

G PENNY
Director

R GASANT

)R mo%m

D MOTSEPE
Director -

‘N PALMER

Director _ _ WA I
Rt

A BISOGNO
Director

M MTHLUNZ!
Director



RESOLUTION PASSED AT A MEETING OF THE BOARD OF DIRECTORS OF
' o EDCON LIMITED '
(REGISTRATION NUMBER 2007/003525/06)
{“THE COMPANY")
HELD ON THE 28™ APRIL 2020 BY ROUND ROBIN

PRESENT:
Directors:

~ Gareth Penny, Grant Pattison, Rhidwaan Gasant, Daphne Motsepe, Nigel Paimer, Abigail
Bisogno, M Mthunzi

IT WAS RESOLVED THAT:

' 1 As the company is unable to pay certain of its debts and as it appears to be reasonably

unlikely that the Company will be able to pay all of its debts as they become due and payable

within the immediately ensuihg six months, the Company is therefore financiaily distressed
HORIMIR SR “EGa
within the meaning of Section 129 (1) {(a) ofthe Qc:mpanies Act -
i ' O : :
Act’). : | M0 ~ﬁ4~ 70 wes

Tilaoty
2. As there appears to be a reasonable pros;pect scuing**th _,‘Cbmpany in [terms of Section

128 (1) (b) of the Act and/or if it nat possible for the Company to so continue in existence,:
there exists a reasonable prospect that Business Rescue Proceedings will result in a better

return for the Company's creditors or shareholders, than would result from the immediate:

liquidation of the Company, the Company should begin voluntary business rescue

proceedings in terms of Section 129 of the Act.

3. GRANT MICHAEL PATTISON (identity number 710325 5765 088) in his capacity as a
director and chief executive officer of the Company, be and is hereby authorised to appoint
one or more Business Rescue Practitioners of the Company in terms of Section 128 (3) (b)
of the Act and is further authorised to sign any such documents required and which are
ancillary to the business rescue proceedings and to appeint attorneys to lodge the application
for voluntary business rescue proceedings in terms of section 129 of the Act and to lodge

any documents required to give effect thereto.

éfiéﬁé_',},‘s amended (‘the



SWORN STATEMENT IN TERMS OF SECTICN 128 (3) {a) OF THE COMPANIES ACT 71 OF 2008 (*THE
COMPAMNIES ACT"), AS AMENDED, IN RELATION TO THE SUPERVISION AND BUSINESS RESCUE

PROCEEDINGS OF EDCON LIMITED (REGISTRATION NO. 2007/003525/08)

|, the undersigned,

GRANT MICHAEL PATTISON (ldentity number 710325 5765 (88}

do hereby deciare that

1.

| am a director of Edcon Limited {Registration Number: 2007/003525/06) ("the Company™) with its
registered address at Edgardale, 1 Press Avenue, Crown Mines, 2082,

The facts and a_iiegatiuns herein contained are, save where the context indicates a contrary intention
or where | state it to the contrary, within my own personal knowledge and are 10 the best of my
knowiedge and belief both {rie and correct,

On 28 April 2020, the board of directors of the Company (“the Board"} passed a resolution for the
Cnmpany to be placed under Business Rescue in lerms of sectmn 128 as read with section 129 of the
Companies Act *the Resoluuon')

As appears from !he Resulution. I am authorised o represent the Company in this regard and to sign
all required documents to give effect to the Resolution, | am thus authorised to represent the Company
ta make representations and to depose to this statement on its behalf. A copy of the Resolution Is
annexed hereto marked “A", -

The Company curtently operates as a trader in the retail industry through its two retail divisions being,
Edgars, and Jet, with an aggregate total of approximately 650 stores located in South Africa and has

_appraximately 17,292 employees (and about 5 000 seasonal casual workers).

The Board passed tha Hesolution on the basis that the Board has re.asonabie grounds to believe that:

8.1. the Company is ﬁnanclaliy distressed as contempilated in 128 (1) {f) of the Companies. Act;
and

6.2, - there is a reasonable prospect of rescuing the Company through a business rescue process
in terms of the Companies Act.

The Company is financially distressed in that it appears fo be reasonably unlikely that the Company
will be able to pay all of its debts as they become due and payable within the immediately ensuing six

manths.




10.

11,

12.

13

The Company has consistently endeavoured to ensure that its stores remain open, and in May 2019,
after 2 13-month pracess, the Company successfully implemented a reslructuring of its balance sheet,
which saw an injection of R2.7bn of cash as equity. This debt refinancing entailed the exit of the
Company's previous' shareholders and the entrance of new shareholders, including the Public
investment Comporation of South Africa Limited (*PIC") (through its client the tinemployment insurance
Fund), participating landlords, lenders and the Cumpany 5 siaif,

The Ccmpany 8 fi nanclal po-.mmn has recently bet:ome dlslressed due fo;

8.1, the advent of the Covid-19 pandemic which resufted in the Government taking precautionary
' measures including a 45-day social distancing andf lockdown-pericd resulted in a further
irading slump which resulted in sales R 700 miflion below the_ Company’s projected forecasts;

and

82 the recession in the South African economy, which coincided with load-sheddmg which
disrupted purchasing patterns; and

43 poor safes as a result of the only partlally-compieted repcsmonmg of its credit aad product
offenng

The Company's failure to meet the March and Abril sales targeis, and the drop in colléc;tions of its -

. debtor's book, has resulted in the Cnmbany only having sufficient liquidity to pay salaries in both March

and April 2020. This has further resulied in the Company being unable to honour ai! of its contractual
obligations wath suppliers.

The Company has been ccnsidering a restructuring of its business, entailing an accelerated closure
of its loss-making stores, and a reduction of overhead expenses, in order {o ensure the cantinued
survival of the business of the Cumpany

The Board believes that by implementing the aforementioned restructure of the business there will be
a reasonable prospect of rescuing the Company. In any event, because of the nature of assets of the
Company and the nature of business of the Company, if the Company is not able to continue in

existence, a sale of its assets or business under business rescue will resujt'jh a better return for the

Company's craditors or shareholders than would result in the immediate figyidation of the Cormnpany.

The Company is currently involved in various litigious proceedings afi
marked “B".

of which is arnexed hereto




- | certify that: _

L The Deponent scknowledged o me that:
A he knows and understands the contents of this declaration;
8. ke has no objection to taking the prescribed oath;
C. he considers the prescribed oath to be binding on his conscience. _

EH The Daponent thereafter utiered the words, "1 swear that the. ts of this declaration are true, so
helpmeGod. e

L

i, The Deponent signed this declaraiion in my esence at the a
28 Aprii 2020,

Designation and area: L Lﬁ,f,f:tﬂq, '

Full names; D
Street address:

\ it b
g
e
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Companies and Intellectual Property Commission

Republic of South Africa

'/Form CoR 123.2 \

About this Form

»  This form & issued ot
of seclions 129 and 131 of
the Companies Act, 2008, .
and Regulation 123 of the
e e,

o This notce must be
published to every affected
persen within-

{a}  2businass days after
{ has filed, 7 the
cumpany  appointed
the Practitioner; or

) business days aber
the cowd order, in
such a case. :

« ! this notice issued
filowing a4  cumpany
apboimiment, any affected
person may apply 10 a caut
in tarms of section 130 for
an order sefting aside the
appoiniment, of requing
lha practticoer o provide
secunty, -

e Theleo for Ging tis Notice
BA0,

Contacting the

Commission
The Companies and Inteflectual
Progerty Commission of South
Alrca

Postal Address

PO Box 429

Pretorta

o]

Repubiic of South Alrica
Tet 086 100 2472

Qm.s’mmza j

Nolice of Appolniment of Business Rescue Practitioner

Date: O May 2020

Custamer Code: ENFOO1

Concerning _
{Name and_Ragisiration Number af Compariy)
nams: EDCONLIMITED

Registration No: 2007/003525/06

The above namad company commenced business rescue procesdings on
4 May 2020

The ioicmlng person has been appuiméd ag the business rascue practiloner:
Plers Michaet Marsden and Lance Schapiro

IZi By the company, in terms of section 128 {3)(b}.

D By 1he court, In ferras of section 131 (5).

KOMRAR S #3871 o S8y 14
TR LLERK TN
D0 ihat Al

2000 -05-0%  souws

BUSINESS REwCUS _
COMPANIES AND INTELLEC I UAL
PROPERTY COMMISSION

Nama and Title ot person sigiing on Dehalf of tha Company:

rant Pattison (Chief Execulive Officer)

Authorised amtura:
p |

This farm is prescribed by the Minister of Trade and Industty ln temms of section 223 of the Companies Act, 2008 (Act No, 71 of 208).



MATUSON

ASSOCIATES
28 Apxit 2020 -
Dear Madam/Sir
RE: BUSINESS RESCUE PROCEEDINGS OF EDCON LIMITED
1. The above matter refers.

2. I hereby accept my appointment as the business rescue practitioner of EDCON LIMITED In terms of
section 129 of the Cempanies Act 71 of 2008, as amendad (“the Companies Actt), '

3 | have the capacity to carry out my funclions and dutios as a business rescua practitioner.

4. .1 am independent from the business and | am qualified to be' appointed as a business rescue -
praciitionar in terms of sections 138 (1) (a) and (b) of he Companies Act and | am not disqualified
from being appoinied as businass rescue practitioner in terms of sections 138 {1} {c) {d), (e} and {1}
of the-Companies Act. o

=) 'Pleasa do not hesitale to contact me should you require any further information ar require me to
provide you with any further documentation to support my appointment.

Regards

Piars Marsden

Matuson and Assoaciates (Pty) Lid : 2000/008967/07

Directors: Les Maluson - Piers Marsden

Cretord & Glanhove 114 Oxsford Road Houghton Estate Johannesburg 2198 § P Q Box 92796, Nonwood, 2417
t+27(0)11 728 7166 ¢ [ +27(D) 86 554 8908 | wi v, nimsnroinas s )

M



Companies and Intellectual Property Commission

Republic of South Africa

/Form CoR 1232 )

About this Form

*  This form is issued & ferms
of sections 120 and 131 of
the Compamies Act, 2008,
and Regulatior 123 of the
Lompanies  Raelations,
m

*  This nofice must be
published o evaty afected
person within.

{3}  2business days atter
it has fHed, 4 the
company appoinied
tha Praciitioner. or

(b Shkusiness days after:
- the court order, o
SuCh 3 Case,

*« H s nolice s issued
Rliowing 8 company
Appoiiment, any affeciod
person may spply 1o 4 court
in tarms of section 130 for
an vrder sefting asida tha
appoiniment, o remuiing
tha practiioner fe provide
Sacitly, )

© - The fee for filng ihis Notica
: is RO,

Contacting the

Commission
The Compares and Inlelischal
Property Commission of South
Alrica

Postal Addrass

PO Box 429

Preforia

an

Republic of Squth Aldca
Tet 066 400 2472

L v dine oo 23
N

/

Notice of Appointment of Business Rescue Practitloner

6 May 2020

Date:

Gustomer Code:  =NFOCG

Concerning

{MNama and -Reqmtration Numbar af Company)

name: EDCONLIMITED
Registration wio:_2007/003525/06

Tha above named company commenced businegss rescus procaadings an
4 May 2020

The Inltowing person has been appuinted as the business_ rescuas practtioner:
Piers Michael Marsden and Lance Schapiro :

@ By the company, in 1arms of section 129 {3)by.

; ’ By the coun, i lerms of section 131 (5},

KDM’MISS?E VA 5, u\;.‘ti\a LR
MTELLERTUR £ EIErT
ONDERNT Mg s

2028 -65- g 4
MSINESS rgseye

COMPANIES AND Ty
PROPERTY ooV TELLECT

i

Moy

U
MMISSION -

Nama and Title of person slgning on bahalf of the Company:

Grant Pattison {Chief Executive Qificer)

Authorised §f§na_lum:

e

This form is praseribed by the Rnster ¢f Trade and Induslry in terms of sechon 221 of the Compames Act, 20568 (Act My, 71 of 20831



MATUSON
ASSOCIATES

28 Aprii 2020
Daar MadamySir
RE: BUSINESS RESCUE PROCEEDINGS OF EDCON LIMITED
1, Tha above malter refers,
2, i hareby accapt my appointment as the business rasc.ua practiticner of EbCQN LIMITED in terms of

seclion 129 of the Companies Act 71 of 2008, as amended {"the Companies Act).
3. | have the capacity to carry out my functions and dutles as a business rescue practifianar,

4, | am indapendsnt from the business and | am qualified to ba appoinied as a business rescue
practiioner in terms of seclions 138 (1) (a} and (b) of the Companies Act and | am not disgualified
from being appointed as business rescue practitioner in terms of secllons 138 (1) (e}, {d), {e] and {h
of the Companies Act.

5. Plsaée do not hesitate to contact me should you require any further iﬁformallnn_ oF raquirg me fo
provide you with any further documentation {o supparl my appointiment.

Regards

Lance Schapirg

Matuson and Associates {Pty} Ltd . 2009/008967/07
Directors: Las Matusen | Piars Marsden

Oxiord & Glenhove 114 Qulord Road Houghton Estate Jﬁhanneshurg 2198 | P O Bux 927595, Norwoad, 2117
b +27(0)11 728 T166: £ +2T(0) 86 554 9998 | wr vy s
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ENSafrica

The MARC | Tower 1

129 Rivonia Road Sandton

Johannesburg South Africa 2196

P O Box 783347 Sandton South Africa 2146
Docex 152 Randburg

tel +2711 269 7600

info@ENSafrica.com
IAN LEVITT ATTORNEYS G Qertel / N Makena / 0475990  our ref
W STEYL/MAT/3046  your ref
Per email 15 May 2020 date

Dear Sirs

RE: PAN AFRICAN SHOPFITTERS (PTY) LIMITED /#/ EDCON LIMITED, Case No.: 00106052

1. The above matter and your letter of 11 May 2020 and email of 14 May 2020 refer.
2, As you are aware we act for and on behalf of Edcon Limited (“our Client™).
3 We are in receipt of your lefter and do not wish to substantially deal with the contents thereof, and any

failure to deal with any of the allegations should not be construed as an admission, waiver nor novation
of our Client’s rights, which are strictly reserved.

4, As previously advised, our Client resclved to commence business rescue proceedings on 28 April 2020
and duly filed the commencement documents with the Companies and Intellectual Properties Commissien
of South Africa (“the Commission™) on 28 April 2020 as contemplated in section 129 (3} of the Companies
Act, 71 of 2008, as amended ("the Act").

5. You should be aware that in terms of section 133 of the Act, all legal or enforcement action is prohibited
unless the institution of proceedings or enforcement action has been consented to by the business rescue
practitioner. Piers Marsden and Lance Schapiro were duly appointed as the joint business rescue
practitioners of cur Client on 4 May 2020.

6. It is common cause that no consent has been requested by your client to the joint business rescue

practitioners as required in section 133 of Act.

7. In light of the above, your client is hereby instructed to withdraw the liquidation application as the section
133 moratcrium is applicable and no consent will be provided by the joint business rescue practitioners.

8. We further note that your client intends to institute an application to set aside the business rescue
proceedings of our Client and we hereby confirm that we are authorised to accept service of the purported
application on behalf of our Client. Piease be advised that the acceptance of service is without prejudice
to our Client's rights and such acceptance does not constitute consent to the institution of the application
in terms of section 133 of the Act and we have been instructed to inform you that the business rescue

practitioners do not consent to the institution of the application in terms of section 133 of the Act.

Africa’s largest law firm

Edward Nathan Scnnenbergs Incorporated | registration number 2006/618200/21
M.M. Katz {chaiman) M. Mgudiwa (chief executive) M.\W. Matlou {chlefoperallng
a list of directors is available on our website ENSafiica. comneﬂerheadSA
leval 1 BBBEE rating



9. It is trite to record that should your client indeed persist with the institution of an application to set aside
the business rescue proceedings of our Client in circumstances where we have made it clear to you that

your application has no prospects of success, the joint business rescue practitioners will seek a costs

order de bonis propiis.
10. All of our Client's rights are reserved.
Yours faithfully
ENS AFRICA INC,

NTLHANE MAKENA

(electronically transmitted, no signature required)




