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INTHEHK ICOURIOFSeUTHiSiS^CA 

GAUTEN© C)|VISI04 fiiETORlA

Caseno;Z(o Uj/21

In the rmafter beh^en:

Ktt^GSG/Cri CLOTWimS (PtY) First Appffeeht

rN6(PT\QLTD JGond Applicant

7 a nd

PIERS HffllCHAEL WttRSPEN 

UVNeESGttfpRO :
First Respondent

THE^MPANfES AilWWEULf^lML PROPERTY
; Fourth Respondeht

■APPOigANTSMC>UNSi'L*'S GERT'iP^ATC, '
[idatedjPractlGe Manual)

I, ttre undersi|ned, pmerAboobaker Moosa ^ hereby ceftity thatihiS matter is of such 

urgency that it Ptaiy be h^rdduririgihe period of |pckdG|^|^nd/pr dMihg a petlocj whlcfi 

restrlatbns are in place relating to the free ntowment of pereons owing;to measures to
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combat the Govid49 infection pandemic and tfiat it most be heard on Monday, 22 June 

2020 and niust be heard before Tuesday, 23 June 2020.

ADV OMAR ABOdBAKER MdOSA SG
Tel: 083 326j5tM / 031 307 3226

Durban Socle^ ifAdvocates

Page 2 of2
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GAUTENG PMSIQN, PRETORIA

Case no; 21

In the tnalir betweien:

KINGSGATe CI,QTMING (PTY) LTD

CLEMAtlGTRIkGINO (PTY) LTD

PURS MIGWEL (MARSDEN 

large SCHAPIRO

EDGON LTD IRBUSIRBSS16SGUE

Fourth ReSftaifeof

POUNDING APFIDAVIT

•> I

YMSUE AHMED SADEKVAHED

do liefeby make path and state
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1 To the

2 are, to

true and eorrect.

3.

4 MS iri Spdtti Africg and 

Is is care of its attorney,

5, second aRoIieant is Clematis Trading (Fty) Ltd pClematift aiso a

in South Mkm and tor purposes

6 The first respondent is Piers Michael Marsden (’‘Marsden”) 

business rescue practitipner carrying 

Oxford at Glerihove, 114 Oxford Road

anii.

business at Suite 23, Building 2,on

it

IS a
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7 is Lance Sehapiro ("Schapiro”) an

on business at Suite 23,. Bpildmg 2, 

Houghton Estete, Johannesburg^ it

buSihess Fescue praGtltioner carrying 

dscford at Cllenhove, 114 Oxford Rbad 

appeam that Schapiro

'j

The third re^ndent is Edcon Limited in Bilsiness Rescue (“idcoh”) and8.

9. The fourth respondent ts Cor
/ttry\

j<a, w i

77 fburth respondent is cited

no

Relief SouisNT

The relief sought herein is that as set out in the Notice of Motion prefixed 

hereto^

10.

The first issiie that the murt wilt want to enduire into is. the question of

iS'being set down on



12

Monday morning, 22 June202Q. at:1M0 and not on Tuesday,

at ta;D0.
23 June 2020(

As evident from the Notice of Motion is that th6 applicants seek

at
13'4§ ahi M:0G on yonday, 22 June 2020.

with explains Why this appiic|ation has to foe set down 

22 June 2020 and canhot wait for
on

23 Junea

not have been
/,22 June 2020.

The Bpa^ of Edcon ipparently took a resoltitbri on 28 April 2020 to place 

I say apparently biecause I have not seen a

10, on 4 May'••I

17. of Creditors took place on

Committee was set up 

Committee^ at that meeting.

Creditors (“Concurrent Creditors
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18 Kingsgap ahd its associate Gpmpanies 

tha viliie of aftprcximately H24-
are Coneurrent Creditors in Edcon to

19 ^eon

20 Arthur Limbouns;C'Afthuf) 

IS also a Gohcurrent Cred

mfinon

21 is being browgbt aa a nhatter of ojdreme urgency 

time to obtain cbnfirrtiafory andIS !

F, I understand that
our courts exercise a degree of latitude Irn regard to hearsay evidehce m

Coneurrent Greditor GOmmittee meetings

dh 28 May 2Q20,4 June 2020 and 15 June 2020.

were and/or

Since this is an

to rely on same should it so,

23.

2020 until the Rescue Plan was published by Marsden and Schapiro on 8
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June 20^, Arthur was advised by management at Edeon that we

wasadopted.

25. ey were totally shocked and*1

was an anticipated dividend to

them dff 4d ih the Rand,

Over the perfod26 6 June 2020 to Thursday,, T1 June 2Q20 at

T amongst'1 '

the ConcuiTeht Creditors
were not enarnoured with the idea more monies on

Aftet all. td their Understanding,, the rale of Marsden 

is to protect thejir interests.

a firstoonsultation was 

order to obtain expert advice

M*x t ij

held with accountants and lawyers in

realised that they really had
no monies now securing

such expert advlt^.
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29. The aecegntaRts and lawyers had to work 

2020 up to and induding Monday, IS June 2020, 

unpaek what was ,going

o^r the period of Friday, 12 June 

trying to unders^nd and

with the Business Rescue of Edcon.on

30 On Monday, 15 June 2020, the attorneys acting for the Ooheurrent Gteditors

as to whether 

on the basis of the swap of debt to equity 

the Act for puiposes of

they had ppnsidpied saving Edcon

phe of the expedients contemplated by 

Company Rescue.
a

31. Annexed fiereto marked »

32. Monday night. If June 2020 to the attorney fy wayon

Annexed hefeto marked It : IS

34 offices of Mingsgatewas public holiday,on

Tuesday, 18 June 2020 

myself but also by a host of other Conourfent Creditors.
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35 1 what the R^cue was all abp^t and 

in the Rand Was being suggested.

After several hours> e eoliective decision was

mlndsto
the Rescue Plan.

37, •Jf} «-v/, I

a an

Annexed hereto marked W3” is a copy of that letter.

3&. that letter, the attorney gUoted from the minutes of thein

on 4 June 2020 that

was was

if the Concurrent Creditors required time to

It is sufficierltiy impottant to the

germane question of urgency that what is set out in

hereunder;
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happy to gfV0 CmdPm tongest posstblear&

soon as t IS a can
II

A pQltpoii^rtient for only 

Thfe: period was :s« 

py Marsden and Scftapiro i

is until Monday. 29 June

in the Business Rescue Plan for the process

41 Furthermore, Marsden and Schapiro to confirm by 1Q:00were on

were

On the same dgy, the attorney sent a further ieKer requesting information and'

was required by

j >

as theas

work week starting 22 June 2020on
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43 Is annexed hereto marked “YV4”.

44. As at the time Qf thd signing and commissioning

i£ from either Mamden

this afRdaviti there has

even an or Schapiro to

45. fn all the circumstahces, this Honourable Court will note that the Concurrent

acted with all due and reasonable expedition in this matter,

the unequivocal undertakingoh on 4 June

rs; a of

meetii was

47. jn, 22 June 2020,en
the CohcurrentGreditdrs will to an

m
IS any event, it is sfmply

ig imfew tp fOr^ a vote in circumstances where Information

ise would emasGuiate

the entire purpose the reievant legislative, framework.
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Grounds for Relief Sought

48. on 2 [two] bFoad grounds;

as a matter of law, to all reasonable informatlon

are required to vote on e Plan

IS on
are entirely irregular.

with th in

49 3 so, however, in order to contextualise this matter the appilicants

are up a i the one that
was on 8 June 2020 and to comment
thereon.

are 3d to raise cer^in Issues to

Plan

5i W5” is a copy of that Rescue Plan.

K
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52. The applicants do hot require this Honourahle Court, given the llrnlted time It

[an in any

It on

There is absolutely no question that Edcon is finanGiaHy distressed and, if it

cannot be rescued, it needs to be put into liquidation in of the

Goncursus.

54. Schapiro contemplate doing

is not capable of rescue

is for them to either s#lf Edeon asa whpte or one or more

reseulng Edcort at all

of its Divisions.

55. In the Act, our

II courts said that based on the fact that a down process 

sr dividend fdr cneditpis

rvv
of a company in 

than would a

a

m a m law.*1 *

sincere respect, unreservedly accept that

in

However, IS

it Is not the-default positioh as such, n other words, practitioners

required to make appPa f/de attempt at rescuing the company andare cannot
a;:' process as an option of first resort.
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58

short thrift to any suggestion of a of converting debt into

59 on behalf of Kingsgate which 

in existence since 1955 at the latest 

time, has dealt with Edcon,

. In fact, the Kingsgate Grbun 

manufactMrers in the country.

has been It, as constituted from time to 

as Gonstiftited fropn tifrle to time, for 65 [sixty fivef

one of the largest clothing

j?

years now iS

; IS is a possible dividend of 4c

thatwill amount to R06P'OOO.OO

If that Is ill correct position, then I dan say unepdivpcally that
Kihgsgate wifi have 

debt: into equity, this would

a very keen interest in

not only haye the advantage

a conversion of its

f it an
a but it will also
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62. Marsden and Sahapiro appear to have some 

to the Goncurrent Creditors. The^

an aceeptance and approval of the Rescy e 

it. Whose rrlterests are the’

not(are seem
bent on pMshfng through

as

are one or more as buyers for Edcqn

one or more of its divisions. But they will 

the amount at which interest, is

nor

shown, The ostensible reason this

IS Is arrant nonsense because if 

!s not allow them to consider a

major acquisition without issuing a y on
or p^ of the

rs Committee who is

ly asked about the soiro are

Independent Ghairperson but they

Another partnerfrom the^yatuson filtn, that IS serves as one

m

in has been

and the Unionsas“•vv.,

I
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Thepe too, the BRPs have advanced the a
company from beinga B

its in the event of a make this

are interests are they looking'* ‘j >

so^

Greditors Gommiftee serves as a so* of one

or other Creditor Gomrnittee In fr

toIS tes and this has been noted
in

more c

Goncurrent Creditors.

69 and Schapiro, she has in

or no Concurrent Creditorsin in

jyere led to.

70. In any to theme, what Marsden and Schap 

cheque to sell Edcon or one

iro

are in !■ IS

its divisions to an unnamed third 

amount To add insuit to in]

or more or an

power in their sole

discretion.
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71 Goncurr^nt Creditors this audacious in the extreme

72 rjiy are

framework vvftlGh visits

the seme

on rescue, as it does

during liquidation, butthey arfogeting to themselves kncawledge 

experience that they simply do not possess.

are

>e <

ahd to •insider an off who
! suppliers toare and in some cases iiers

years

74, iro

iri every ft or inc

75 explanatiori of why anyIS n o siiGh contemplated sal© cannot be, 

approval? Tfebrought back to the CredItorB for all the time ih

eommetc®

76 Concurrent Creditors have isconcern

that any such sale will increase 

reluctance of Marsdefi and

iota, which

to share information,

77.

precision, the schedule for Concurrent Creditors toIS
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say the least for reasons set out in "YV4”. The contempt 

been treating Gohcurrent Creditors is an enduring theme 

way into their lack of interest in the Concurrent Creditors.oven

re wji a le or no

to the Cdricurnerit CredittJrs arid why should they bother applying

are concerned that this entire restructuririg of 

a manrier to protect shafeholders 

le lent monies

was in in

The ConcuTFeht Creditors have determiried that the investment in Hollard.

IS* / *

in value andihe Goncwrrent Greditors torare

know whether this investaient to the new hoiding

In addition^ ifwhat was dorie ampuhtscornpany todkplace affair vafueor not

to in circumstahces was
IIS would

that many of the assets are probably secured in favour
such that th as

Concurrent Creditors who will get nothingto
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th^ Concurrent Creditors have reservation of ownership 

and/or who have sold on 

recognised hyMarsden and

over

hone are

82. sense Creditors have ofm

ahd/pr one or more of its divisionsIS

prepared for ats suitor on a silver platter.

g to and

has bedn |n Canada teni the date of his appointment

up unti} now.

Practitioners
over 1 company

are n in

81 known and experienced executives at

to save the company from financial

86 question as to how, if they are

unable to do so, Mansden, IS a at and senior to

1
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run Edcon, diifing Business Rescue, sitting literal!can y
across the. world?

which they have elected not to answer.fn

89 But Marsden and Schaplro will not tell the Gdn^urrent Creditors what

iey have earned thus far nor

want an increase from

that Edcon Is a large company. isv so what?

Reasonably Required

90. it is now settled that Creditors are entitled to all reasonable information

in Older to consider whether they should ild notvoteon

in“^ which the applicants rely on

For this reason,92, set out the need of the applicants for information

and documents.
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93 say to this Honourable Court that duringcan the course of the meetings arid 

information an^even / way I

led and

up, si way of example, annexure nvy\ =” a mail which I sent to

on

ihforrhdlidn sought has hot been provided. theso-called Independent■ 3

a God

indicated that they wil

a c for the law.

will hot provide: a current inventory ora
curteritcasH baienee.

96, ie to provide information on initial

on 1 May 2020, bot fail and refuse to furnishlockdown. They opened 

anydetallon jse] to a

of the April sheet for EdOon .aod would constantly take it off the

the meeting which 

Concurrent

screen. 5y were

i
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ArthuF and f represent, on to

balance sheet

available. Wiat are th©'

98. balance as 20 IS r as approximateiy R52S-

rnrllion. On annexur^ “ an

Edcon could not:rmi

t revenue rs i*mi!|ibn we

a rhinimum,

RBOO-million between the R1.7-blflibrj mil

answer.

hiding?

is court will : in. ;i

raised a host of mlsrepresentatii were

upon hy th®

nvailabie to EdGofi. i Clematis and the Concurrent Creditors

are in the region of
fnilllon which was Oc

A court; !S

this kind of conduct to establish whether
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raised repeatedly at the Concurrent Creditors Gqnnniittee 

response from Marsden and Schapirqno

r^utre the workings of Ceioitte who aree the auditors of

Edcon and not independent. VVhy should: these nbt he 

thern?

made availi le to

is more is carried out no’s

Ihvesti! into information provided to them by management in doing their

If Executives have been ahd if

are going to on mariagemerit, w can

anyone any s

the Gourse of a Goncurren! Creditors Comhiittee; 

as to whether y atuson and Associates had ddhe previous work for

and

of a or

are entire

has been choreographed for some ufteripr purpose.
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It is a requirement of lavy and/or an practice that

loans are Information in 

The question is^ why not?

to this is sought

Jt is not

are entitied to consider form themselyes

instrumerits ha^e efficacy in or this but it will not be

Jn IS, IS b

5r literally having to repeatedly request forfinancfal 

were eventuaiiy OGnstraihed to obtain the audited financial 

t^and Inarch 2017 from idcon

' •»:
we

s

108 in 21 IS as to why nono

audited financial statements exist for at up until 2019. The applicants;
are i ion

the

ion 3 in

by Marsden and S with regard to

«v\ nr»

p,Ii<^nts which demonstrate these moterial. .discrepancies.
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are
no i in are

rs all a question of smoke and mirrors 

extremely uncomfortafal© and disconcerting

ah

sense IS" iS

113. a thorough forensic audit to undertaken

114. ilates a and

d in the present matter was \to recommend the creation of
Concurrent Creditors Committee, -iw> Committee anda a

normal circumstances the

Was of the numbers of ereditors involved,in

matter they have anin intense sense of d

of the matter as set out above.

1 jy are no

Committees and 

minutes of the meetings of those Committees.

Same IS reason
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117. Surely I’f Marsden and Schapifo have nothing

the applicants to assuage

will n

cpncerhs.

118. 1 annex hereto marked "YV8” and ‘'YV9” copies of the notices issued by 

convening the meetings for 22 June 2020.

' are

IS

IS in IS

a normal meeitng simply (audio-visual means\

120 of

convened by waynow

webinar which is used for conferences and the like and Which is rtot user

t process.

to curtail and restrict discussion and debate as

iyi
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what Marsden and Sdhapiro have be%h doing 

notion of proxies made out to them for purposes of approval of

123. On 18 June sent a furtherV

this IS

annexed hereto mark^ "W10

to is:

send out a pul rhail to alf creditors, this morning, under a cover of a mali in

which they are must

an

so-

Ghairperson on 2020 ehquidng apoUt the meeting 

not knovy. Annexed heriito marked W11 ” and "¥V12 i)-—

of that exchlhge.

arejustbeihg tardy

sow

to ensure that as do not actually sendsas

in the proxies arid will not 

such that the plan will be approved

be given an opportunity to vote on

/
is conduct is repugnant and unlawful,
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128. A full Court of this Pivfston has stated unequivocally that BRPs should not be
driven by a consideration of i but by the b^t interests of the

rds are entin

In the, circumstances^ the applicants submit that IVIarsden

a in as to

had tothe perernploryIS ions of the Act and

the mischief behind ft

I. *IS it would[ms reason also wrong to permr

IS Ircants have

a pnma it to relief that they seelc as

in terms

133, entitled to participate ih the development of the:are

I in possession of all of the required information,
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the BRPs with a

df ectfon that would lead to the development ofa

vould inure to and not simply

IS more so Concurrent Creditors were
advised on increase dividend of ecin thea

UP in 1 recorded in the Business

rncmase, le, has not been property

to the Concurrent Creditors at a

The BRPs duty to consult with Creditors to development of ain

Plan for the benefit of all has also not

reason that alHhe financial and other information hasnotle

possession of all of ihe financial andn•ji

leror

Business Plan or

Ichapiro were: eauttOned 

constrained to: approach the court for relief costs

ill /A« if the applicants were 

would be: sought against

in

personally.
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ith contempt and continue to do so

toare steamroll a vote, which is simply untenable and

They could easily have agreed to 

not to do so.

a postponement of a week put have >e

This court hatto mark Ito displeasure by not only ordering

employment of

two eounsel buton a punitive s^le as Well.

Umbourts will
evenly herewith.

not joined the Independent as no
iai interest in this rhatter.it or St
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However, because her rpfe 

application papern will be erriailep to ber.

IS referred to in this affidavit a copy of they

DEPONENT

sworn before me at Durban 

sonBibed in goverpmerit notice np,
on

1258 of 21 July 1972,
1977, as arnetided, having been complied with

1 ^

MMISSIONER OF OATHS

Ccjinn?issfonef of Oaths 
Pfoyihco^f; Kwazulu Uatcil 
^2 IVta^mws Nlsylwa Road

Dufbar5,:4001



39

IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case no:

In the matter between:

First ApplicantKINGSGATE CLOTHING (PTY) LTD

Second ApplicantCLEMATIS TRADING (PTY) LTD

and

First ResondentPIERS MICHAEL MARSEN

Second RespondentLANCE SCHAPIRO

Third RespondentEDCON (PTY) LTD IN BUSINESS RESCUE

THE COMPANIES AND INTELLECTUAL PROPERTY

Fourth RespondentCOMMISSION

CONFIRMATORY AND SUPPORTING AFFIDAVIT OF THE 

SECOND APPLICANT
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I, the undersigned

ARTHUR LIMBOURIS

do hereby make oath and state:-

the Chief Executive Officer of the second applicant herein and to the 

extent necessary 1 am duly authorised to depose to this affidavit and to bring 

this application on its behalf.

1. am

The facts deposed to herein are within my personal knowledge and are true2.

and correct.

I have read the founding affidavit of Yusuf Ahmed Sadek Vahed in this matter 

and confirm as being correct therein all averments which relate to me and the 

second applicant.

3.

The second applicant makes common cause with the first applicant in this 

application and seeks the relief set out in the Notice of Motion prefixed to the 

affidavit of Yusuf Ahmed Sadek Vahed and does so for the reasons and on the 

grounds as set out In that affidavit.

4.

DEPONENT
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I hereby certify that the deponent has acknowledged that he knows and understands 

the contents of this Affidavit which was signed and sworn before me at Durban on 

this the day of JUNE 2020, the regulations contained in government notice no. 
1258 of 21 July 1972, as amended, and government notice no. R1648 of 19 August 

1977, as amended, having been compiled with.

COMMISSIONER OF OATHS

I

t, 0# 1T0U know lad eadtratand Itio oontoiti of th« ((MiBtallon? Aniwet: V<g.3 
I Do m han ink nWaaMii to (aUn« m pmorilinl oiUik dnmt! Kio
I.

At!

Signature! v-^»
ICQMMtSSlOHEROFmmS

oftc_
^(j&noa=K£s([rz», flHj

^ 4.0^ ^
1^:

«wtflda»otXvi*JO aifflma) i'4^pon


